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COUNTY OF NEW YORK.

1

M ARY ANN BROOKS,

a,gainst

Plaintiff,

Summons-For ReHef.
( Oom. not se7'1!ed.)

.ADOLPHUS SCHWERIN,

:

50c.

u. s.

:

: Revenue Stamp. :

Defendant.

To the Defendant :
You are hereby summoned and required to answer the 1
complaint in this action, which will be filed in the office of
the Clerk of the County of New York, at his office in the
City Hall, in the city of New York, and to serve a copy of
your answer to the said complaint on the subscriber, at his
office, No. 212 Broadway, in the city of New York, within
twenty days after the service of this summons on you, ex•
elusive of tbe day of such service ; and if you fail to answer
the said complaint within the time aforesaid, the pl,aintijf in
this action will apply to the Court for the relief demanded
in the complaint.

2

Dated New York, J une 2d, 1865.
JAMES

J.

COLWELL,

P fuintijf' s Attorney.
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NEW YORK SCTPREME COURT,
CITY AND COUNTY OF NEW YORK (PLACE OF TRIAL).
MARY

A...~s BnooK.S,

against
AnoLPnus ScmvERIN,

Pl.aintijf,

1

_______________ r
D,fendu.nt. )

3

The plaintiff, complaining of defendant, states that on the
13th of April, 1865, this plaintiff, being necessarily travelling through and across a public street or highway, in the
city of New York, called Broadway, at the junction thereof
with another public street or highway called West 32d
Street, in said city, was, through the carelessuess, negligence, and miscomluct of the defendant herein, knocked
down an<l struck. by a certain horse driven by the defendant, which horse was attached to a wagon in which the
defendant was at the time, and was being drawn by , said
4 horse; that immediately after being knocked down and
struck as aforesaid, plaintiff was run over by said wagon,
in which said defendant was seated. That plaintiff was so
struck, knocked down and run over by said horse and
wagon, without any fault or negligence of plaintiff.
'l'liat by reason of defendant's carelessness, negligence
and misconduct, at the time above stated, this plaintiff was
severely injured, bruised, cut and wounded, and bad three
of her ribs broken and one other rib splintered, and in consequence thereof this plaintiff suffered great pain and agony,
5 and was confined to her bed for the space of about thirty
days, and was· compelled to, and did, e:\:pend certain sums
of money, in consequence of such injuries ; and that by
reason of the premises plaintiff bas sustained damages to
tbe amount of five thousand dollars.
Wherefore, plaintiff demands judgment against defendant
for five thousand dollars damages, besides costs.

JAMES J. COLWELL,
Att!y for Pf.ff;

212 Broadway, New York.
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CITY AND COUNTY OF NEW YORK:

Mary Ann Brooks, being duly sworn, says that she is
the above-named plaintiff, and that the foregoing complaint
is true of her own knowledge, except as to the matters
therein stated on information and belief, and that as to
those matters she believes it to be true.
Sworn to before me, }
June 21st, 1865.
JOSIAH

MARY

F.

A.

BROOKS.

KENDALL,

Commissi'oner of Deeds.

7

NEW YORK SUPREME COURT.

1

I
_____________ jI
MARY ANN BROOKS

against

ADOLPHUS SCHWERIN.

Oity and County of New Yorlc, ss. :
The answer of Adolphus Schwerin, the defendant herein,
to the complaint of Mary Ann Brooks, the plaintiff, shows :
That this defendant denies each and every allegation
contained in said complaint, and avers that the injury complained of by said plaintiff was occasioned by, and was 8
wholly due to, the negligence, carelessness and fault of said
plaintiff, and not by any fault, carelessness, or negligence of
this defendant.
MATHEWS & SW.AN,
Defendant's Attorneys,
31 and 33 Pine Street.
City and County of New York, ss. : .
Adolphus Schwerin, the above-named defendant, being
duly sworn, says that he has read the foregoing answer,

4

9 and that the same is true of bis own knowledge, except as
to the matters therein stated on information and belief, and
as to those matters he believes it to be true.
ADOLPHUS SCHWE RIN.

Sworn to before me, this 8th }
day of July, 1865,
JORN "\V' HIPPLE, JR.,
Notary Public,
N. Y. City and County.

NEW YORK SUPREME COURT.

10
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MARY ANN BROOKS

against
ADOLPHUS SCHWERIN.

- -

11

Gentlemen:
Please take notice that an order has been this day entered,
substituting me as the attorney for the plaintiff in the above
entitled action, in the place and stead of James J. Colwell,
Esq., deceased.
Dated New York, Dec. 12th, 1866.
Yours, &c.,
J OSEPH

P.

FALLON,

Attorney for Plaintiff,

To Messrs.

MATHEWS & SwAN,

Defendant's Attorneys.

212 Broadway, N . Y.

(

5

•

At a Circuit Court of the Supreme Court, held
at the City Hall, in the city of New York,
on the 27th day of June, A. D. 1867.

j

Present: HoN. THEODORE MILLER, J.
MARY ANN

BROOKS

vs.

-

12

ADOLPHUS SCHWERIN.

The issues of fact in this action having been tried at this
present circuit before Iron. Judge Miller, with a jury, and a
verdict having been rendered in favor of the plaintiff herein
for the sum of one thousand dollars, and motion now being
made for a new trial before the Judge who tried said cause,
upon the Judge's minutes, upon exceptions on the ground
of errors of law and fact, and for insufficient evidence, and
that the said verdict is against evidence and against the
weight of evidence, and for excessive damages: now, it is 13
ordered that said motion be and the same hereby is denied.
(A copy.)
WM. C. CONNER, Clerk.

l

SUPREME COURT-CIRCUIT.
MARY

ANN BROOKS

vs. - - - - - - ADOLPHUS SCHWERIN.

June 21, 1867.

---------

Present: HoN. THEODORE MILLER, Justice.

I hereby certify that this cause was this day tried by the
Court and a jury, and a verdict rendered therein for the
plaintiff for the ::;um of $1,000.
14
The Court granted plaintiff an extra allowance of five per
cent.
A stay of proceedings for thirty days.
WM. C. CONNER, Olerk.

'
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NEW YORK SUPREME COURT.
MARY .ANN BROOKS,

vs.

15

Plaintfff,

.ADOLPHUS SCHWERIN,

Judgment July 24,
1867.

Defendant.

This action coming on for trial in its regular order on the
calendar of this Court, on the 19th day of June, 1867, before Hon. Theodore Miller, one of the Justices of this Court,
and a jury, and the trial thereof being continued on the 20th
and 21st days of June, 1867, and the Court and jury having
heard the proofa and allegations of the parties to this suit,
and the jury having, on the said 21st day of June, 1867,
rendered a verdict in favor of the plaintiff for the sum of
one thousand dollars: ·
16 Now, on motion of Joseph P . Fallon, plaintiff's attorney,
it is ordered and adjudged that Mary .Ann Brooks, the
plaintiff, recover of Adolphus Schwerin, the defendant, the
sum of one thousand dollars damages, with fifty dollars allowance granted by the Court to the plaintiff on the verdict
herein, together with one hundred and fifty-eight dollars
and forty-four cents, costs of the plaintiff as adjusted by the
Clerk of this Court, amounting on the whole to the sum of
one thousand two hundred and eight dollars and forty-four
cents, with interest thereon from the 24th day of June, 1867,
17 and that the plaintiff have execution therefor.

l

NEW YORK SUPREME COURT.
MARY ANN BROOKS

vs.
ADOLPHUS SCHWERIN.

Sir:

Take notice, that the defendant, Adolphus Schwerin, appeals to the General Term of this Court from the judgment

7
entered in this action on the 24th day of J uly, 1867, for
twelve hundred and eight ru'\ dollars, damages and costs,
and from the whole of said ju<lgment, and also from the 18
order denying a new trial herein, entered the 8th day of
July, 1867.
New York, July 31st, 1867.
Yours, &c.,
ALBERT MATHEWS,

Attorney for Defendant and AppeUant.

To Jos. P. FALLOX, Esq.,

.Attorney for Plaintiff and Respondent.

To

w~r. C. CONNER,

Cl,erk of the City and Co. of New Yo,·lc
and Supreme Court.

19

SUPREME COUR'l'.

l

r

vs.

_ _ _M
_ A_R_
Y_ k _~_N_B_R
_O_O_K_S_ _ _ _

AnoLPrros ScnwERIN.

and excepJI Case tions.

-

The issues of fact j oined in this action came on to be tried
before the Honorable Theodore 1Iiller and a jury, at a Circuit
Court, held at the City Ilall, in the city of Now York, on
the 19th day of June, 1867. 'l'he plaintiff, to maintain the
issues on his behalf, called as a witness the plaintiff,
20
/Jfary Ann Broolcs, who, being sworn, testified as fol-

lows:

Q. You are the plaintiff in this case ? A. Yes, sir.
Q. Where do you reside? A. 104: West Thirty-second
street. Q. How long have you resided there? A. Twelve
years in one house. Q. This is your husband that sits near
me. A. Yes, sir. Q. I call your attention to the evening of the
13th of April, 1865. Upon that day where were you, and what

•

8

were you doing? A. I was at Mrs. William Scott's, in
Twenty-third street; I was at work there; they had sent
21 for me to help them ; I was working for them by the day ;
in the evening I was going home between seven and- eight
o'clock; I think it was not more than half-past seven ; I
got along down to the corner of Thirty-second street and
Broadway, and was about to cross ; I saw a car coming
across Thirty-second street and Broad way. Q. Were you
going to the East or the West? A. Going West; going
home, down towards the North River, down T·hirty-second
street, I came to the corner of Thirty-second street and
Broadway, (I stopped about a minute; I don't think it was
more than a minute and a half, if it was that,) and stopped
22
for a car that I saw coming up ; I looked all around, and I
saw nothing on either side of me. Q. Did you start to cross
the street? A. I was j ust going to step across ; I was in
the act of crossing when this gentleman's wagon knocked
me down, and he rode over me as fast as the horse could
drive; then I screamed, and be backed up, and he did not
stop any, but he drove right up again, and then I screamed
that he would kill me ; and then he backed up again, and
then I strove to get up from the wheels, when a gentleman
came and picked me out of the wheels ; the man who rode
23 over roe tried to get away, but the gentleman who picked
me from the wheels ran after him and left me in the crowd.
Q. Y ou say you were on the corner of Thirty-second
street, and you were just going to cross Broad way? A.
Y es, sir. Q. You commenced to cross, and had got almost
down to the car track? A . Yes, sir. Q. And then you
saw a car; which way was it goiog,up or down? A . The
car was going up. Q. You stopped and let the car go by ?
A. Yes, sir; while I was stopping there this wagon came
and knocked me down. Q. Do you think that the wagon
24 had come up to you and struck yotl before the car passed
by? A . 'rhe car was just going to pass me, and it did
not give me time to make a step. Q. At the time the
horse struck you, was the car between you and the opposite side of the street, or had it got past you? A . It was
j ust going past; it was j ust passed. Q. Before the horses

9

struck you, had you made a step forward ? A. I was going
to make a step forward as the car passed by; just as I was
going to make that step the light wagon struck me. Q.
How much did it hurt _you? A. 'l'he doctor can say ; I 25
had •three broken ribs, and one split, and then I was not
able to stand up on my thigh ; I was not able to stand up,
from the hurt I got then, for two weeks, and I had a large
lump on my back. Q. How long b efore you were able to
work after the blow? A. It was a long time; for six months
I was not at>le to sweep my room. Q. How was it in regard.
to your being able to labor? A. I . have never been able
to do a day's work since with this lump upon my back,
which draws the skin from the bone when I stoop. Q. 26
Are you not able to wash? A . Very little; but I can sew.
Q. What is your age? A . I am 40 years of age; I was
38 years of age when I got run over. Q. How many children have you? A . Two. Q. How old is the elder?
.A. 14, and the younger 12. Q. Prior to th~t time, what , , ')
were y our habits as to industry and labor?
v-tH C>'r ~ -v

7

(Defendant objects to any evidence as to the valu~ of h~r
/
time or services, upon the ground tbat they belong to her
husband and cannot form ground of damages in t~is action. /-,,,t. ,·
Objection overruled; defendant. excepts).
I'~

~~(p, 0_A11,, ,,___ '

/v .,.,,'/'Ov 1 t

Question repeated. Q. What were your habits of industry 2~ / , prior to your hurt? A. I worked with this family by the
day. Q. What did you receive from them ordinarily &
day? A. They gave me ten sbi!li!lg§......a <h,y. J(.Q.. What
business does your husband follow? A. He is a brass
finisher. Q. IIas he worked out ever since you have been
in this country ? A. Yes, sir. Q. You are from Scotland?
A. Yes, sir ; we have been in this country 17 years ; we
have lived in this house where we are now 12 years.
Q. In point of taking care of your family, had you, prior
to that time, done aU your work? A. Yes, s~r. Q. And 28
taken care of your children ? A. They were at school
when I was hurt. I was able to go out and work by rea-

't fl
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son of tbeir being at school; otherwise, I did my work and
the work of my family- my own family washing. I did
my own work and the family cooking, had the care and
nursing of my children. Q. Now, if I understand you, you
do not feel able to work on account of this injury? No,
sir; not since this light wagon was over me. I can
scarcely do any of my own work since. Q. What physi29 cian had you ? A. Dr. Brooks at first. Q. Did he remain
with you? A. No, sir; my husband went for him that night
when I was hurt, and then the defendant sent his doctor,
and that doctor said to him that Mr. Schwerin had said
that no doctor should be there; so that when Doctor Brooks
came the next morning, we had to tell him that the gentleman had sent a doctor, and we dismissed him. Ile did not
come again. Q. Did you have medicine from any particular place ? A. Yes, sir ; wc had medicines from the corner of 32nd Street and Broadway, at Mr. Kitchen's drug
30 store. Did Mr. Schwerin pay the bills-all of them?
A . No, sir; Doctor Herzog told me to get a bottle of wine,
and Mr. Schwerin would not pay for it. The drug-store
man came around to me and scolded me because I had not
paid for the bottle of wine.

Oross-examination by

]Jfr• .Albert

Mathews.

Q. How do you fix the hour in the evening when this
thing occurred? A. I think it was between seven and
eight o'clock; but to the best of my knowledge, it was about
half-past seven. Q. How do you fix it? A. By the time
81 I left Mrs. Scott's. Q. What time did you leave there ?
A . At seven o'clock, or five minutes before seven, and came
up 23rd Street and went up to 32nd Street. Q. Are you
sure it was not as late as nine o'clock? A. No, sir; I am
certain of it. Q. Have you any recollection of the time it
was when you got to your house? A . I stopped a while
at the drug store; they carried me to the drug store and
set me outside of the door. Q. I ask you if you have any
recollectiou of what time it was when you got to your
house ? A. No, sir. Q. Did this car that you speak of

11
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stop.on the track? A. No, sir. Q. .A.re you sure of that? 32
.A.. It drove right on. Q. Was there not a car upon the
other track? A. No, sir ; I did not see a car upon the
other track. Q. You don't know whether there was one
or not? .A.. No, sir; I don't think there was. Q. You
say you bad crossed this crossing and got out as far as the
edge of where the car was passing and were about to cross
when the car came along? .A.. Yes, sir. Q. You stepped
back as you saw the car and let the car pass by ? A. Yes,
sir. Q. Did you 1ook up and down before you left the
sidewalk, or while you were on the crossing? A. While 33
I was crossing I looked up and down. Q. You saw nothing
coming? A. No, sir. Q. Was it a light or dark evening?
A. It ,yas a clear evening; it was not raining. I could
not say whether there were stars out or not. Q. Was there
any lamp upon the corner of the street? A. Yes, sir;
there was- a lamp upon both corners. There is a large
grocery store and drug store, and there is plenty of light.
'£here is a lamp on the east side corner of 32nd Street.
Q. And that threw a light on the street, so you could see
distinctly? A. I think so. Q. You say that this wagon 34
struck you? A. Yes, sir. Q. Which way were you fa.
cing when the wagon struck you? A. Facing homewards-I was facing towards the North River. Q. You
were not looking down the street, nor were you looking up
the street, nor towards the east, but were looking towards
the North River? A. I looked both sides to see whether
there was anything coming. Q. Was your body turned
square towards the North River? A . Yes; as I am facing
you. Q. What was the first intimation you. had that you
were struck or going to be struck, and what was the first 35
shock you received? A . The first shock I got was the
wagon knocking me down. Q. Did the wheels of the
wagon strike you? A. Not the wheels, but the shaft
coming by the side of the horse that knocked me down,
and then the wheels went over me. Q. You felt the blow
before you saw the horse? .A.. I don't know ; I don't believe it gave me time to see. Q. Did you see the horse the
same moment he struck you ? A. ,I did not see the
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horse; they came sideways and knocked me down. I got
36 the blow before I saw the horse. · Q. Was the wagon
going up the street or down the street? A. Going up
Broadwa_y, and the CH was going up Broadway. Q. You
were standing there waiting for this car to go by when the
wagon came along there and knocked you down? .A..
Yes, sir. Q. Which side of you was towards the south,
from which direction the wagon was coming? .A.. I don't
know what side. Q. You can very easily tell if you face
the west that your left si<le would be south? A. I was
facing the North River side- I was facing the west. Q.
37 You were looking directly down your street ? A. Yes,
sir. Q. 'l'hen you were facing directly west and your left
hand must have been to the south? .A.. Yes, sir. I did
not see where the wagon came from. Q. You say it came
from the same side where the car came from? A . Yes,
sir; when I got up I don't know that the horses were facing up that way. Q. Do you know from what side the
wagon came, whether from below Broadway up, or from
above Broad way down? A.. I don't know ; he was hP-ading
up; it was going up; that was the way when I was lifted
38 out of the wheels.
Q. Which side were your ribs broken, on the left or the
right side? A. On the right side. Q. You say that this
man tried to get away ? A . Yes, sir. Q. What did you see
in the hurry and crush of this moment, that induced you to
think that he was trying to get away ? A . I know that
the man who lifted me out of the wheels had to leave me in
the crowd. Q. How <lo you know? A. I know, because
he said, " Will you mind this lady while I catch this man
with the horses and wagon?" Q. Do you know how far he
9
3 ha<l to run? A. No, sir ; I don't think that he bad very
far to run. Q. Did you see what became of the horse and
wagon ? A.. No, sir; I was carried to the drug store. Q.
You think the shafts struck your body ? A. Yes, sir. Q.
Did the wheels also? A . Yes, sir. Q. Both the front and
rear wheels, or only the front wheels? A. The front
wheels ran over me. Q. Do you know whether the hind
wheels did also? A . I don't know whether the hind

13 ·
wheels did or not. Q. Did the horse's feet touch you? A .
Yes, sir; they bruised me a little. Q. Ilow do you know
it was the horse's foot? A. I know I was among the40
horse's feet. Q. Did you lose consciousness at all? A. No,
sir; I was quite sensible ; I was a little fatigued. Q. Did
not the defendant back his horse until you were picked out
from the wheels? A. Y ~ , sir ; but he did not back them
properly, because he drove over me the second time; he
never gave me liberty to get out of the wheels until he
drove up again; he backed up the horse.and then he drove
right up again, and then he backed up again ; when he first
ran over me I screamed that he had killed me, and then he
backed up a little, and then the horse· ran over me. Q. 41
Did not a police officer come and pick you up? A. No,
sir. Q. Are you certain of that? A. Y cs, sir ; Mr. Reilley
picked me up. Q. He took you to the drug store? A.
Yes, sir ; after helping me, he said, " You take charge of
this woman, until I catch this man," and then, when he left
me, the crowd came around and was helping me; then he
gave this·man in the wagon to a policeman, and this man,
Mr. Reille_y, and the crowd helped me over to the drug store ;
several people helped me to the drug store; Mr. Reilley had
gone and stopped the wagon, and came back in time to 42
help me to the drug store. . Q. How long did you stay at
the drug store? A . I don't know ; the Jrug store man
fetched me a tumbler of water, and I took a little drop of it.
Q. Theo you walked down to your house? A. Yes, sir;
with the help of a policeman and 1fr. Reilley, who helped me
, a part of the way ? Q. Who is Mr. Reilley? A, He is the
man who picked me out of the wheels? Does be live in
that neighborhood and keep a liquor store there? A. Yes,
upon the south corner, Q. How far was the car distant
from the crossing of 32d Street when you left the 43
sidewalk? A. I don't know ; two or three lengths; it was
not very far, Q. Before you left the sidewalk, you thought
you would not have time to cross before the car came
along? A. I thought I would ; then I saw the car was
near me, and I thought I would stop. Q. When you left
f:ne sidewalk, you thought you would have time to cross ;

14
when you got to the middle of the street, you thought you
would not have time to cross? A. Yes, sir. Q. So you
waited for the car? A. Yes, sir. Q. Had you any parcel
44 in your hands? A. No, sir; I had nothing but a shawl
and hat. Q. Did not this car stop to let off and take on
passengers? A. No, sir: not at that time. Q. How far
could you look down the street and see any obstacle? A ·
A good length down-farther than the back part of this
room? Q. How long had you been standing upon this
crosswa1k when you were struck by the shaft of the wagon?
A. I think I was not two minutes; about a minute and a
little more. Q. You spoke about a lump upon your back,
where is the lump? A.. Right below my shoulder blade.
46 Q. Did you com plain of that at first? A. Yes, sir. Q.
Did the doctor do anything for it? A. Yes, sir; he gave
me a solution for it, such as he puts on a broken leg, and
wet it ,vith a cloth and laid it on my back. Q. Did you
know anything of its appearance, except what had been
told you? A . No, sir; I bad not been able to look at it.
Q. Is it any better now? A.. It was swelleu more then,
but it has gathered more now; Doctor Herzog knows all
about it, and so does Doctor Brooks; they have both seen
it. Q. What did Doctor Ilerzog say about it? A.. He
46 said it was a bruise; that . it was blood that had gathered
there. Q. Ilave you any reason to think that it is an.ytbing
else but that? A . No, sir ; I was always healthy before.
Q. When Dr. Ile1tzog quit you, he left you his address ?
A. He left me his address when he came the first night.
Q. When he left you last, did he not tell you you were
cured? A.. No, sir ; he did not say I was cured; he said :
"Well, Mrs. Brooks, I think I will have to leave you, for
Mr. Schwerin is grumbling at the bill, that it is getting too
big; that there were too many visits." I said to the Doctor
47 then, "Do you think I am well enough for you to leave
me," and he said "Yes, maybe, with using the same solution that he had orderecl for me in the same way ; that if I
used the same, I might get along." Q. Di<l not Dr.
tell you, when he left you, if you felt any uneasiness, or felt
uncomfortable, to send for him ? A. Not that I remember.

•
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Q. Did he not tell you that Mr. Schwerin had told him to
say to you, that if you had any further trouble, to send at
once for him? A. No, sir; not tbat I remember. Q. Will
you not describe about wbat your difficuHy now is in
working- how this trouble still affects you? A. This 48
lump is upon my back; when I stoop, then it draws the
skin off the bone; when I stoop, it tightens the back up, so
I can't do any hard work, such as lifting, or fetching coal
from the yard. Q. You never did send for Dr. ·Herzog
after he left you? A . No, sir. Q. Did not the Doctor
offer you money when be left you? A. Yes, sir; he said
that Mr. Schwerin had called upon him last night and left
him $30 in his desk for me, at any time I wished to call
upon him. I asked the Doctor what did he mean by $30,
and he said he meant that tbat was all he was going to give 49
me. I said to the Doctor, why that won't pay tbe woman
that waited upon me for six.weeks. Q. So you declined to
take it? A. Yes, si:r; I did not take it; be said it was in
his desk; be did not fetch it to me or give it to me. Q.
Were you not willing to take it until your husband declined?
A. No, sir. Q. Doctor Brooks, I understand, attended you
the first evening; after that he did not attend you? A .
No, sir.
Re-direct.
Q. How long were you confined to your bed? A. I was 50
about thirty days confined to my bed. I was not able to
rise up and go through the room only as the Doctor and my
husband lifted me up. As the Doctor came to visit me, he
lifted me up; it was two weeks before I could stand upon
this leg. I could not stand erect. I could bear a little
weight upon my thigh bone with the help of the Doctor.
Bernard Reilley called for plaintiff, being duly sworn, tes-

tified as follows:

A:

Q. Where do you reside?
127 West Thirtieth street.
Q. Do you know the plaintiff, Mrs. Brooks? A. Yes, sir. 51
Q. How long bave you known her? A. For about four
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years, and her family. Q. Do you remember the acciden_t
spoken of here by her? A. Yes, sir. Q. Were you present? A . Yes sir. Q. Where were you standing at the time
she was run over? A . On the southwest corn er of'J'hirtysecond street and Broadway-that is, the corner nearest to
the North River. Q. What first called your attention to
observe the injury? A. A scream from a lady. I was
looking in a southerly direction from Broadway when I first
52 heard the scream. Looking around, I saw tliat there was a
lady knocked down on the corner by a horse and light
wagon. Coming up to her relief I saw that she was struggling under the horse's feet, and near the fore-wheel of the
wagon ; finally, as I drew near, I knew her voice, and I
exclaimed to her, "was she hurt," and she answered me by
calling me by name, that she was killed ; so I took hold of
her with my arms, raised her up from under the wheel; a
crowd assembled in a few minutes. The gentleman in the
wagon seemed to want to drive off. I took hold of the horse
53 and kept him until an officer came, and I gave him into the
hauds of the officer. By that time Mrs. Brooks was at the
drug store. I came down to her and escorted her home•
Q. Did you see the horse and wagon before you heard the
scream? A. Yes, sir. Q. Where were they? A . I saw
the horse and wagon and the car. I saw the car coining in
advance of the horse and wagon going up Broadway; it
was about the corner of Thirty-first street and Broadway,
when I first saw them. I was looking that way. Q. Which
side of tlie rail track were the horse and wagon ? A. He
54 was going to the east side of Broadway. Q. And going in
the same direction as the car? A. Yes, sir. Q. · How far
below the car was the wagon when you first noticed it? A.
The car was very near the corner of Thirty-second street
when I first discovered him coming at Thirty-first street.
Q. How fast was the wagon being driven? A . He was
coming at a pretty good gait. I should consider faster than
people usually drive in the evening. Q. At what rate of
speed, judging by your e_ye and observation? A. I never
estimated the degree of speed of horses in travelling; but I
55 should suppose he was going at the rate of seven or eight
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miles an hour, or somewhere along in that neighborhood. Q.
Did you observe the motion of the wagon, after you heard
the scream, whether it went back or for ward? .A. I could
not say positively as to that. I made all the haste I could,
hearing her scream au<l seeing the woman down. 'l'he horse
was in motion up to the time I got hold of Mrs. Brooks; she
was iu a down position, scrambling under the wagon to get
up, and the wagon was in motion forward and back. The
horse was kind of restless. Q. Did the defendant say anythiug to you when you took his horse by the head ? A. No, 56
sir.

Oros&•examination.
Q. What is your business? .A. 1 have not any business
I have been in the tobacco trarle-sold
out a few -weeks since. Q. What was your business at that
time? A. I kept a liquor store at the north west corner of
Thirty-second street and Sixth avenue. Q. T his woman
you knew at that time? A. Previous to that time. Q.
You say that Mr. Schwerin seemed to drive off? A. Yes,
sir. I saw the horse starting off; be was at a stand still
when I took the lady from the wheels; when the crowd57
gathered around I grabbed the horse; he was driving off.
Q. Which way did he drive? A . He drove up Broadway.
Q. How far did he drive? .A. H alf the width of the street
from the corner where he stood. Q . .About the length of
the wagon from this crossing ? A. Yes, sir. I went to the
horse's head and stopped it. Q. You say you saw the
wagon near the cor ner of Thirty-first street, when the car
was crossing Thirty-second? A . Not on the crossingabout crossing. Q. H ow far are you willing to say the
wagon and the car were apart when the wagon was near the58
crossing, or at the corner of Thirty-first street? A. I should
consider that the car was about as near the centre of the
block as you could get it, when I saw the light wagon coming into the same block at Thirty-first street.
Q. Did you observe the wagon before that? A. N o, sir.
Q. Did you observe the man n.nd the horse particularly?at the present time.
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A.. I was looking in the same direction that he was coming.
Q. Did the horse drive like a good horse? .A. The horse
seemed to be a pretty good horse. Q. Did you observe
59 whether he limped? A. I did not. Q. Did you observe
bim closely enough to have observed whet.her he limped or
not? A.. I did not observe him closely. Q. If you saw
the horse going pretty fast and limping; would you not
have observed it? A. Sometimes I would have observed
more than others; some horses limp more than others. Q.
Y ou could not be sure whether this horse limped or not 7
A. I did not observe him. Q. You say the horse was
restless when you were taking this woman out from under
his feet? .A. Yes, sir. Q. Anything peculiar about him ;
60 anything more than any horse would show when there
was a crowd about him? A . My attention was drawn
more to the woman at the time than to the horse. Q. You
say you picked up this woman-were you the first to take
hold of her? Yes, sir. Q. Did any body else take hold
of her? A.. Not until I had her out from under the wagonthere was quite a crowd came around there. Q. Do you
remember at what hour ju the evening it ·was? A.. It was
bet\\·een half-past seven and eight o'clock.. Q. Were there
a great many people about? A. Yes, sir•; quite a number
61 of people walking back and forth. Q. Do you remember
that it was the evening of Goe.cl Friday?' A. I remember
it was the evening of the 13th of April, 1865. Q. Do you
remember whether it was Good Friday or not? .A. I could
not say, it might have been; I don't remember the circumstance. Q. Do you remember its being the eve of Good
Friday, and that people were coming out of church at that
time? A. There was no extra crowd on the street that
night. Re-direct. Q. A.s the horse was coming up the
street, was there anything that called your attention to his
62 speed? A. Coming along the centre of the block, I observed the sparks fly from the hind shoe striking against a
stone.
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Re-cross.
Q. You spoke about sparks flying from the horse's foot,
in striking against a stone; have you not observed them
when the horse was on a walk? A. Yes, sir.

George W. Brooks, called for plaintiff, being sworn, testified as follows :

I

I

.

Q. You are a practising physician in the city of New
York? A. Yes, sir, and have practised here for 26 years. 63
Q. Do you know Mrs. Brooks, the plaintiff? A. Yes, sir.
Q. Are you her family physician? A. I believe I have
taken care of her at times when she has been sick ; I don't
know whether I am her regular attendant. Q. State
whether you was sent for at the time of the injury com•
plained of? A . I was; I think it was about two years
ago; it was about dusk in the evening; I think, as near as
my recollection serves me, it was not pitch dark. Q. How
far from Mrs. Brooks do you reside ? A. I reside in the
64
same block-;--seveu or eight doors from her.
Q. State. how and in what condition you found her as to
her injuries? ·.A. She was lying on·the sofa in the house
when I called. ·I made a partial examination of her then.
I observed that she was injured, to what extent I could not
tell then. I told her that I thought that three of her ribs
were broken, and that she was internally bruised. I told
her I would be back in a few moments and make a more
· thorough examination. I went to my office, and returned
again that evening in a few moments, and made a thorough
examination, as well as I could at the time. I think I found 65
that the second, seventh, and eighth ribs were broken. I
think that there were three ribs broken. I gave her that as
my opinion then, and told her I would see her the next day
to confirm the fact whether it was so or not. In an examination for broken ribs it is necessary to have two or three
examinations to give a positive opinion. I called to see her
next morning, and she informed me that the man who had
r un over her had sent his physician to attend her, and I
would not be required to attend her- any more. Q. Will
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66 you speak of the other injuries aside from the breaking of
her ribs? A. I thonght she appeared to be internally
bruised, somewhat. She said at the time that she was
knocked down, and the wheel of the carriage bad run over
her; she seemt:d partially insensible. Q. Have you since
that time bad occasion to examine her or know of her condition? A. I I.Jave twice-quite lately I examined her. I
found that the ribs bad re-united, leaving, as is usual, a partial enlargement or a slight deformity at the point or convo67 lution of the ribs. I observed a small tumor upon her back,
which I thought might be the rtJSult of the injury. I should
suppose it to be a ganglionic tumor, caused by the injury.
Q. What effect do you think the injury would have upon
her capacity to labor, if you are able to speak of it with any
certainty? A. I am not able to speak of it with positive
certainty. I should judge it would somewhat incapacitate her for hard labor. Injuries of that kind almost generally affect a person through life, more or less, sometimes to
68 a considerable extent, and sometimes they are apt to produce
neuralgic pains. Q. Are you able to say whether one of
her ribs was splintered, which caused her pain more or less?
A . I think that at the time I examined her, I found that
one of her ribs was splintered, broken laterally. Q. As to
the effect of that splinter, did you observe very carefolly as
to that? A. The bone did not seem to be perfectly united.
I examined it a few days ago, but I could not decide that
positively without further examination. She seemed to
69 have considerable pain at the point of fracture. I could not
say positively in regard to that; the pain would indicate
that something was out of order tLere-the sixth or
seventh rib. Q. Ilow long have you known .Mr:i. Brooks
and family? A. I have lived in my house eleven or twelve
years, and I have known her all that time. Q. Are you
any relation of this woman? A. No, sir.

70

Oross-examinatum.
Q. Would not a rib splinterei transversely unite as well
as one splintered laterally? It would unite, but very im-
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perfectly. Q. It would not make a difference of more than
three or four weeks at the outside? A. No, sir. There-may
b e cases where the bone would not unite at all. Q. If the
parts were not brought together? A . Yes, sir. Q. What did
you observe, ab01,1t this rio that is said to be splintered, dif. 71
ferent from any other rib that had been fractured and had
time to heal? A. I observed in the examination recently, a
good deal of tenderness and some degree of mobility about
the point of fracture, which led me to think there might be
an imperfect union of the bone-that is a mere matter of
op1mon. Q. How did this woman appear before the accident? A. She was somewhat stouter than she is now, I •
think. Q. You spoke of neuralgia; is that not apt to come
from any wound? A. Y es, sir ; any fracture, or almost any
72
wound is apt to leave neuralgic pains as a consequence.
Q. Can you be quite sure about the time you were called inyou say it was about dark, iu the evening; do you remember that the sun sets ab1ut half-past six o'clock at that time
in the year? A. I have one little incident that refreshes
me as to the time. I had been driving out with my family
to the Park, and had just returned-we u~ually returned
about dark. I was called from my house just as soon as I 73
drove my carriage to the door, and I should judge it was
somewhere about eight o'clock. Q. This tumor, that you
observed upon her back, might it not have come from other
causes? A. Tumors do appear upon different parts of
the body from various causes; but a tumor of this kind may
appear from an injnry like that; therefore, I should judge
it possible that the tumor might come from the injury.
Q. What part of the body is it? A. It is immediately under the scapular bone, as we call it, immediately underneath '74
the collar bone of the back or scapular. It was about as
large as half a hen's egg-perhaps as large as a small hen1s
egg.

Re-direct.
Q. Did you observe the· weather at that time 7 A . I
don't recollect exactly about the weather; it could not have
been stormy weather, or I should not have had my family

,I
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75 riding ; I think the weather was fair ; it might have been
cloudy, but it was not stormy.
Plaintiff rests.

l

(Defentant moves to dismiss complaint. .M:otion denied,
and defendant excepts.)
Mr. Mathews opened case for defendant.
Adolphtt3 Schwerin, defendant, being called, was sworn,
76 and testified as follows :

Q. What is your business? A. I mporter of cigars. Q.
H ow long have you livecl in this city? A . Nearly eighteen
years. Q. Of course you remember this occurrence on the
13th of April; I think you were an invalid at that time?
A.. Y es, sir. Q. You kept a horse and wagon? A . Yes,
sir. Q. 'reU the jury what occurred, when and where, at
the time of tliis accident? A. I went that night after a
veterinary surgeon, Dr. Scliiver; my horse had been under
77 treatment for two months at that time on account of having
a lame shoulder; I took the horse out that night, went to
the doctor-did not find him; so I went down to make a
visit on a friend of mine; coming to the corner of Thirtysecond street and Broadway I saw two cars, one up and a
down car, so I kept on the right, an<l drove between the
car and the sidewalk, which was a space of about nine feet;
I drove very slow, as I always do, particularly as the horse
was lame and limped; besides it was the eve of Good Friday,
7811.nd a great many people were in the street; I heard a
shriek in driving between this opening between the sidewalk and the car; th is is a space of nine feet-about enough
to drive through ; it was impossible to see a person standing right in front of the horse in driving through the opening; I saw the woman lyiug on the ground ; my fore left
wheel being partly on her; I backed the horse and stopped
him ; the woman was taken out, and a police officer by the
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name of Clinton came and asked me my uame; I gave him 79
my name and residence; he told me I might go on ; there
were a number of people standing around, and they said I
was not to blame, aa the woman stood in the middle of the
street, and I could not possibly see her; I did not go on;
I stopped and asked what injury the woman had re•
ceived; I offered to take her home, and I was told there
was no occasion for it; that s11e was living only a few
doors from there on Thirty-second street, btitween Sixth
and Seventh Avenues ; I then drove there ; I was not 80
stopped by anybo,ly; did not see Mr.•Reilley; I was not
stopped by him or the police officer; I drove down Thirtysecond street, between Sixth and Seventh A venues, learned
the exact number of the residence of the woman; from
there I went to Doctor Ilerzog ; I went to the drug store,
corner of Broadway, and told them to let her have what
medicines she wanted, and I would pay for them.
Q. About what time in the evening was this accident?
A. It was about half-past eight o'clock. Q. Ilow do you 81
know that was the time? A. I know, because I went to
the veterinary surgeon after dinner; when I went there, it
may have been a quarter past or half past seven; from the
veterinary surgeon I went to the house of a friend of mine
in East 13th Street; I stopped there a moment, and then I
came up town. Q. Did you drive slowly all this way? A.
Yes, sir. Q. How were you driving from the corner of 31st
Street to the corner of 32d Street? A. At a slow pace.
Q. Did you hear Reilley's description of the pace you were 82
driving? A. Y cs, sir. Q. Was that true?" A. No, sir.
Q. I want you to tell the jury whether there is any lamp on
the south-east corner of 32d Street and Broadway? A.
T here is not. Q. About how many feet do you think it is
from the sidew:ilk
the part of the crosswalk where the
car would project over if the car were standing upon it? A .
.A.bout nine feet. Q. About how wide is your wagon ? A.
The ordinary size- some six or seven feet. Q. How far is
it from the seat of your wagon to the horse's head? A. I 83
should say about 15 feet. Q. Was it a bright, clear, starlight night? A . It was not; I think it was overcast; it
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was pretty dark. Q. Do you know whether it had been
:raining? .A. I cannot remember about it any more than
this, that I called upon my friend after I had been to the
.84veterinary surgeon, an·d I asked him if he would go up
town with me, and he declined, saying that the weatber did
.not seem to be of the kind to go out; I think it was overcast, threatening rain. · Q. You think there were two cars
upon the track, one. going up and the other going down ?
.A. Yes, sir. Q. Do you know whether either of them was
standing, or whether both were in motion? .A. One of
them was stationary.; they were both upon the crosswalk at
the same time. Q. You heard Mrs. Brooks testify about
your horse backing and then going over her again ? .A. I
85 did ; it is not so, and the wheel did not go all over her ; it
simply struck her-the left fore wheel. Q. Is your horse
a gentle one? A. Very gentle. Q. You heard Reilley
testify about stopping your horse and wagon .; were you
stopped by anybody, or did you stop voluntarily? .A. I
stopped voluntarily; nobody stopped me; J{eilley I never
saw. Q. Did anybody tell you to go on? .A. Several
persons; the police officer told me I might go on. Q. Was
any complaint made against you at the Police Office? A.
86 No, sir. Q. Did the policeman attempt to arrest you? .A
No, sir. Q. Did he stop you? A. No, sir. Q. How,
long have you been accustomed to drive horses? .A. .Almost since boyhood. Q. .Are you habitually a fast or careful driver? A. I am habitually a careful driver. Q.
H ow long had this horse been lame? A. About two
months. Q. Did he ever recover ? A. He did not, not
fully ; I had to sell him several months after, on account of
continued lameness. Q. Did you tell the doctor how long
he should attend plaintiff, or whether he should leave.her
soon, or did you grumble about his bill? A. No, sir. Q.
87 Did you give him any directions to attend her as long as
she needed any attendance? A. Yes, sir. Q. As you were
driving along at this time, were you looking about, or did
you have your mind engaged? A . I was looking about
very carefully. · Q. Are you accustomed to drive about in
the city in the evening ? A. Yes, sir. Q. H ave you any ex.
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planation to give for your not seeing this woman before the
wheel struck her? A. '!'here was only a space of nine feet
between the car and the sidewalk, and any one driving
through that opening could not see any person standing in
front of the horse's bead ; I had to drive on the right side. 88

Oross-examinatwn.

..

Q. Where is your place of business? A. 61 Broad
Street. Q. How long have you been in business there?
A. I have been in that place for twelve or thirteen years.
Q. Do you import tobacco? A. Principally cigars and
tobacco. Q. What time do you leave your store evenings ?
A. I generally leave my store at six o'clock. Q. Did you
leave it this evening about the usual time? A. I don't
remember that I left it at any different time. Q. In what
manner did you come up town? A. I sometimes come by 89
car and sometimes by stage. I could not tell which. way
I came up that night. I live in 16th Street, No. 41. Q.
Where did you keep your horse? A. In 16th Street.
Q. Had you more than one horse? A. Only one horse.
Q. After you came up home you dined? A. Yes, sir.
Q. What time do you ordinarily dine? A. Generally at
half-past six or seven. Q. You got into your wagon that
night after your dinner? A. Yes, sir. Q. Where did
you drive to? A. To the residence of the Veterinary Surgeon in Tompkins Square; from there I drove to 13th 90
Street, between 1st and 2nd Avenues, to visit a friend of
mine there ; from that place I went up town to make
another visit. Q. How long have you. been in the habit
of owning your horse and wagon ? A. A great many
years. Q. Do you drive in the dark? A. Yes, sir.. Q.
Sometimes on the Bloomingdale Road and Harlem Flats? •
A. I don't remember. It is a long time since I have been
on the Bloomingdale Road. Q. After your left your
friend, where did you go ? A. I was going up town to
make a visit in 48th Street. Q. When you came along up 91
Broadway you were attentive, ns I understood you, looking
about lest you should drive over somebod.v.-«" A. I always
look around ; it being dark, I was a little more careful.
4
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Q. What caused that habit of mind-have you been in the

habit of driving over people, that makes you more careful ?
A. No, sir; I never had such an occurrence before in my
life. Q. Nothing that should <lraw your attention to the
necessit_y of being careful? A . I don't think it is necessity
that makes men careful-it is my way of driving carefully.
Q. Your horse was lo.me that night, under treatment? A.
92
Yes, sir. Q. Still you drove him down to the Veterinary
Surgeon's, drove to your friend's, in 13th St,reet, and then
drove him up towards 48th Street. A. Yes, sir. Q. You
afterwards sold your horse? A. Yes, sir. Q. What did
you get for him? A. One hundred dollars, on account of
lameness.

Re-direct.
Q. You were asked about your driving out in the dark;
why do you keep a horse-for pleasure or health? A.
93 Mostly for health. I have been an invalid, and I used him
principally for saddl~ exercise, by advice of my doctor.
I was driving him in a wagon about once a week; at that
time I had not used him for a month.

.M. Herzog, called for defendant, being sworn, testified as
follows:
Q. You are a practising physician in this city?

A. Yes,
sir, and have been for twelve years and a half; practised
two years in Germany, graduated at Munich, in 1853 ; got
my degree there. Q. On the 13th of April, 1865, did Mr.
94 Schwerin call upon you to visit Mrs. Brooks, who bad been
struck by his wagon? A. Yes, sir; I went and attended
upon her ; got there between ten and half-past ten on the
evening of the 13th ; I found her lying on the bed very
much agitated, and suffering great agony; after making an
examination, I thought she had been bruised more or less;
on the right side the third rib had been broken, and the
seventh had been broken in a longitudinal way; it was.my
impression the first night that three ribs were broken ; she
was not insensible at that time, but she was in great agony.
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Q. Did you do anything to alleviate her sufferings ? A. I 95

asked her if the doctor had been there, and she told me
yes-Doctor Brooks, of 'l'hirty-second street ; I asked her if
Doctor Brooks was her family physician ; •if so, I would not
have taken care of her; she told me no, ·that he had only
been called in su<ldenl_y as the nearest doctor at hand; I
told her tbat Mr. Schwerin sent me there to attend her;
that there could not be two doctors attending her at once;
she consented cheerfully that I should attend her alone.
Q. Did you tell her that Mr. Schwerin had directed you to
tell ber that no other physician should attend lier? A. No, 96
sir; I have spoken of the appearance of the ribs that
night. Q. Did you find anything different the next day?
A. Yes, sir; I made a very close examination ; I remember
distinctly that the seventh rib had been broken longitudinally, so that it made an impression as if two ribs instead of
one bad been broken; my diagnosis was that the third rib
had been transversely broken, and the seventh longitudinally. Q. Are the rib bones most easily broken ?
A. They are, except the collar bone. Q. Are they easily
healed ? A . If there is no laceration of the soft parts, and 97
no protruding of the bone through the flesh, yes. Q. How
is it with reference to other parts of the body as to such
injury being more or less detrimental to the general health
of the patient? A. It depends upon a great many circumstances with regard to that; one broken rib may be more
dangerous than two broken legs. Q. Was there anything
extraordinary or dangerous about the breaking of these
bones in this case? A. About the sixth, seventh, eighth,
and ninth days, she sujfered intense pain ; from the tenth
she was going along very favorably. Q. How did the 98
wounds compare with the wounds of a similar kind; did
they heal as rapidly? A. Yes, sir; the collar bone fractures
and fractures of the ribs generally are easily united, because
they unite themselves by the action of the muscles, unless
retarded by other cirQumstances. Q. Did she speak to you
about the accident-how it happened? A. She spoke about
it, but I did not pay any attention to the facts how it happened. Q. How old did you consider her to be?
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A. Forty-five or fifty. Q. How long did you treat her? A. I
99 saw ber the first time on tho evening of the 13th of A pril;
saw her the 14th, li5th, 16th, 17th, 19th, 21st, 25th, 28th,
1st of May, 4th, 6th, anrl 9th, for the last time; made her
fifteen visits in all ; I told 1fr. Schwerin after about twelve
or fifteen days that the inflammation had subsided ; that the
pain was not very intense; that there was no need of my
calling in there more; perhaps occasionally to look in,
and he told me I ha•l b~tt•'r go in there once in a. while.
Q. Did you say anything to her upon the subject of
Schwerin's saying you must not attend her any more, or
100 his grumbling about it ? A. I don't recollect anything of
the kind. Q. Did you, at Schwcrin's request, leave your
addres.c:, and tell her to call upon yon? A. The last time I
called I left my ca.rd, and told her if anything was required,
to come to my office herself, or send me word to come to
her house, if sl1e needed any surgical attendance. I never
saw her again except here in court. Q. Did you tell her
that it was Mr. Schwerin's request? A. I don't recollect.
I had attended her once, and wanted to see her through
Q. Did you ever offer her any money ? A. Mr. Schwerin
101 lcft once at my house $30, with a note to give that to her.
I told her that Mr. Schwerin left the $30 to give it to her;
if she would be satisfied to take it, it would be all right.
I never gave it to her; her husband declined to take it.
Q. Did she decline to take it? A. I don't remember what
she said. Q. What was her condition when you left her?
A. She was in a condition to go around the room-to be
up and about. She was confined to the houl!O for five
weeks-she was comp'.lrativcly woak _yet. It is my private
opinion I might"" have left her sooner than I did, to let na102 ture go on and do the work of cure. Q. You heard her
describe something on her b:ick-do you remember anything of that? A. I h:ive not the slightest idea how this
could be formed now ; it is over two years ago. She had
at that time cxtravasation of blood on different parts of the
body. Q. This tumor might have come from any other
cause during that time ? A. Certainly; I have no idea
what this tumor was. Q. From her description and Ductor
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Brooks', could it be said that this tumor arose from this
accident? A . Nothing could be sail'! about that, except
somebody had seen or felt it; it might be a tumor. '!'here 103
are different forms of tumor; it could be from different
causes. Q. Sbe describes it as a lump on her back, which
draws the ski u from the bone:; -a.s she stoops ? A. vVe
very often bear such expressions, which amount to nothing
medically. Q. Did she express any thanks to you for your
attendance ? A. Yes, sir ; she said she was very m1;1ch
obliged to me for my kindness; and when I saw her for the
first time after tw.o years, she told me, " If it had not been
for you, I would have been laid up yet." Q. Are you
accustomed to driving horses about the city? A. Yes, sir. 104
Q. Is it difficult or easy to drive a horse and wagon through
this street, 32d Street and Brvadway, in the dusk, crossing
the cross-walk without the risk of striking people upon the
cross-walk? A. It is a very narrow street; there are two
tracks it. It is very difficult to drive, in the city of New
York, where anybody crosses. I wonder, as l have been
driving for eleven years, that I bave not met with some
acci<lent. It is almost impossible to drive without accident.

Oross-examination.

105

Q. That very difficulty makes it necessary for one to drive
with more care? A. Yes, sir. Q. Are there tumors known
as ganglionic tumors? A. Yes, sir; but not upon the spot
which has been described here. Q. Do you understand
where the spot was? A. On the muscle of the shoulder
blade. Q. You think there could not be such a tumor there?
A . Ganglionic tumor, generally, is only a name which
means nothing positively anatomically; it is only a name for
a certain substance forming over the bone. Q. Tumors of
that character sometimes h ave to be removed with a knife, 106
and then the life is in danger by such an operation ?
A. But no such operation is made iflife is in danger; no surgeon would remove a tumor from a place where life is in
danger, except tbe tumor would endanger life. Q. Any

so
tumor of that kind may endanger life? A. Not generally
ganglionic tumors ; the_y do not endanger life, except they
happen to be on a spot like the windpipe, for instance, or on
blood-vessels. Q. Take a case of this kind where a person
is under the necessity of earning her livi11g by her bands,
107 washing, and she finds herself incapable of doing it, on account of a tumor on the back ; would it not be a painful and
critical operation to remove it under these circumstances?
A. It would depend upon the spot where it was and the
form of the tumor. Q. It would require an experienced
surgeon to do it? A. Yes, sir. Q. It .would be a painful
operation and would lay a party up for some time ? A. It
would depend entirely upon the tumor. Q. Asc;uming tbat
a part,y was injured by being run over by a wagon, and
that, after such accident, a swelling as large as half a hen's
108 egg should be formed on the back-in a case of that kind,
may not the swelling be dangerous? A. I coultl not give
an opinion about that, except I saw it, and no surgeon
would. Q. After two years, you find, i.n consequence of the
party being run over, that there is an enlarged spot upon
the back as large as half a hen's egg; are you able to say,
professionally, that there is no dangerl A. I am not able
to say that it may not cause death of the party, except I
have examined the case. Q. You spoke about seeing ex travasation of blood upon her body when you first saw her?
109 A. There was extravasation of blood under the skin on
different parts of the body, all along her back, i f not upon
her head. Q. How large was the largest swelling or protu~erance ? A . There was only the cxtravasati.on of blood
at the time, which does not produce tumors. Q. How many
of these swellings do you think there were on the back?
A . P P-rhaps two or three; the largest was upon the bead. I
did not pay much attention to this extravasation of blood,
because we know it disappears by itself. The great point
in this case for me was to find out whether there was any
110 injury to the lungs, the stomach, or spine, and I found that
there were two ·broken ribs. Q. If Mrs. Brooks had not
consented, on the night when you first called, to accept you
as her only physician, and had not discharged Doctor
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Brooks, you would not have made the second visit. A. Of
course not. Q. You ordered various things at the apothe
caries? A. Yes, sir. Q. Did you apprehend inflammation of
the lungs? A. Y es, sir-pleurisy. Q. After you applied
ice and cold water, as she became convalescent you directed
wine? A. I told her to take some stimulant. :Mr. Schwerin
told me to go to the drug store and get what she wanted, 111
and he would pay for it. Q. Did you charge your mind
with the whole or any cons1derable portion of the conversation you had with Mrs. Brooks upon your last visit, so that
you are able to repeat it? A. I believe I can. Q. Do _you
recollect, on one occasion-perhaps that one-of her asking
you about Mr. Schwerin, and you replying, Le is a gentleman, and then her saying, why doesn't he come to see me?
A. I remember it, that is so. I told her that Mr. Schwerin
was such a soft-hearted man that he did not want to go in•
to a sick room. I requested him to go over there, and he 112
said, "I cannot go there. I cannot see such things."
Francis &lieirer, called for the defendant, being sworn,
testified as follows :
Q. Y ou are a veterinary surgeon ? A . Yes, sir ; reside
in this city. Q. Do you know about this"horse of Schwerin's?
A. Yes, sir. Q. What was his condition as to lameness or
soundness in April, 1865 ? A. I had him under my care
for lamenesss -ef.. the shoulder joint, from the 18th of
February to the 15th of April. I gave him salves and
liniments; bad blistered him, and the horse did not get well;
113
he always was lame. I advised .Mr. Schwerin to take him
to the country ; send him to pasture, that he might get
well. Q. That was after this 15th of April? A. Yes, sir.

Dael.or M. Herzog recalled for the defendant.
Q. Do you remember about this evening, whether it was
clear or stormy? A. At the time I was called it was rain·
i ng, because I distinctly recollect I took my India rubber
overcoat, which I never did except it rained pretty hard.
Q. Do you recollect whether it had been overcast or stormy
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114 at all during the day? A. This I don't know ; it was ten

o'clock whe~ they called me, and it was raining very hard.

James Olinum, called for defendant, being sworn, testi£ed as fo1lows :
Q. What is your business? A. A police officer; was on
tho police the 13th of April, 1865 ; was on duty that night
at Thirty-second street, near Broadway, from Fourth to
Seventh avenues; had on not my full uniform that night ;
had nothing but my shield and cap; was appointed on t he
20th March. Q. Do you remember this occurrence, and if
115 so, wbat did you do? A. I was standing about thirty or
forty feet from the corner of Broadway and Thirty-second
street, on tbe cast side of Broadway. I heard the scream of
a lady, and I immediately ran in that direction. There was
a car and a horse and wagon staudi 11g at the s,ime time. I
discovered that there was a woman down under the horse's
feet. I got right round to the horse's head; got hold of t he
woman, and somebody had hold of the man. I got the woman out from under the horse, and assisted her in getting
over to the west side of the sidewalk. I kept my eye on
116 the gentleman, took the lady as far as the curb, turned
around, and got on the west side where there was a dr ug
store, went back to the carriage and told the man be would
have to wait; he said, very we11 ; at the same time somebod_y came and said that the woman lived at 'l'birty-second
street, below Sixth avenue. Another officer came up, and I
remarked to him to stay there until I could see what was
doue with the woman. I told him to look after :\Ir. Schwerin. He staid on the sidewalk, and I went to where t he
woman was, and assisted in carrying her home. I am not
117 sure whether 1 asked him• his name or number, b ut I left
another officer there with him. I assisted in taking the
woman home; came out, and got the gentleman's name and
number. I was not then certain whether I had better take
him to the station house. Q. Don't you remember what
time in the evening it was? A. As near as I can remember,
and from the blotter, it was nine o'clock-half.past eight to
nine o'clock. I made my official report, and I reported it as
being nine o'clock.
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William J. IIolmes, called for defendant, being sworn,·testi:fied as follows :--'-Q. Were you attached to the police ? 118
A. Yes, sir, and was in April, 1865. Q. Tell the jury what
you saw of this occurrence? .1:\... I did not see the occurrence;
my post was Broadway.; was coming down the square at the
crossing of Sixth Avenue, and saw a crowd at the drug store
corner; went down to see what the matter was ; I found
Officer Clinton and a lady; there was quite a number of
citizens there ; saw the horse and wagon ; took charge of
the gentleman in the wagon ; the lady and the other officer
went down to Thirty-second street; I and the man in the
wagon drove down; they went up stairs; we inquired the
119
number of the house, and lie (Schwerin) said he would go
and see his physician. Q. Did you make any arrest or
attempt to make any? A. No, sir.
DEFEND.A...'\'T RESTS•.

f

Bernard Reilly, re-called for plaintiff.

Q. Did you see either of these officers who have been on
the stand on that night? A . I believe I saw Mr. Clinton ;
I know there were two officers there; I did not take particular notice of any, except Mr. Clinton, for he walked
with me and 1frs. Brooks down to tbe house from the
drug store. Q. To which of these officers diJ you cau 1 20
attention to the horse and man? A . Mr. Clinton. Q. Do
you recollect what you said? A. J told him to take charge
of this horse and man, for he had run over a woman.
Q. Did you observe whether he took the horse by the bit?
A. I could not say; he left the man and the wagon there,
and went to Mrs. Brooks, where she was sitting at the drug
store. Q. ·what is the width of the street at the corner of
'l'hirty-second street and Broadway? A. Somewhere about
forty feet, I should think (I never measured it); that is
from curb to curb. Q. What should you think the dis- 121
tance was between the outer rail and the curb on the east
5
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side of the street? A. I could not tell the exact distance
from the rail to the curb. Q. At the northeast corner of
Thirty-second street and Sixth Avenue is the narrowest
part of Broadway? A . I could not say.

Charles W. Kitchen, called for plaintiff, being sworn, testified as follows :-Q. Wbat is your business? A. Druggist,
southwest corner of 'rhirty-second Street and Broadway.
Q. Did you have orders from Mr. Schwerin to furnish
122 mediciues to this woman ? A. Y es, sir. Q. \Vas wine ordered among the · other articles? A. Not by prescription.
Q. Was wine ordered? A. During the time she was sick
they came there and got wine. Q. ·who came? A. Her little
girl. Q. Who got the ot.ber prescriptions? A. Some were
got by her little girl. Q. Were they all got by her little
girl? A. I think the most of them were. Q. How many
bottles of wine were got? A. I have no distinct recollection of more than one bottle. Q. Who paid for it? A. I believe it has not been paid for yet. Q. Did Schwerin refuse
123 to pay the bill with the other things? A. It was uot ·got at
the time that he settled for these things; I asked him ifhe was
going to pay that, after he bad paid me my bill; he said no,
he did feel obligated to pay me for it.
Oroas-examination.
Q. Did not Mr. Schwerin call there and tell you to furnish
all medicines that Doctor Herzog prescribed for this woman?
A. Yes, sir. Q. Did you not furnish all° for which. any prescription came from the doctor? A. Yes, sir. Q. Did he not
pay you for all such? A. Yes, sir. Q. This bottle of wine
124 was some time after the prescriptions ceased? A. Yes, sir.
Q. Was it not more than six weeks after the accident?
A. I don't recollect. Q. Mr. Schwerin, you say, said he
thought he was not oblig:ited to pay that; what reason did
he give? A. Because, when he settled his bill, he said
they would not be getting an_y more medicine there; that
his debt to me then stopped. Q. 'rhat the doctor had
<!Pnsed to att,·nri her? A. Yes, sir. Q. Did he question

•
35
the use that had been made of this bottle of wine, whether
it bad been used for some other thing than the health of125
this woman? A. I don't recollect distinctly.
.Dr. George W. Brooks re-called for plaintiff.
Q. Will you locate the tumor upon her back more accu- ,
rately? A. It is located on the right side of the back, the
inferior part of the sub-scapular bone-what we call the subacapulary muscle; it is the muscle that covers the shoulder
blade.

Adolphus &hwerin, defendant, re-called.

1·

Q. About this bottle of wine; when was it furnished, or
when were you called upon to pay for it? A. A long time
after the doctor's visits had ceased. Q. Did you give any 126
reason why you would not pay for it? A. I think I made
a remark about the husband ; that I presumed he used it,
or otherwise bis wife would have called upon Doctor
H~rzog; I bad requested Dr. Herzog to tell Mrs. Brooks
that whenever she wanted anything, she bad only to call
upon him. Q. 'l'his did not come through Dr. Herzog, and
that was the reason you gave? A. Yes, sir.

Oross-examination.

Q. Will you let me look at the papers in your hands
(referring to two . papers which witness had, and papers 127
banded to coun~cl); from looking at this paper you are able
to say that the wine was ordered a long time after the doctor.
had ceased his visits? A. It was; perhaps four or five weeks
after that, I called in at the druggist's, as I do sometimes to
take soda-water, and he then told me about this wine. (Counsel reads item for $3, dated April 19, 1865, and also items
dated May 7, for $6.10, and also item dated May 21st, for
93eents.) Q. Was thatmercbandize$6.10 for medicines for
Mrs. Brooks? A. Yes,. sir. Q. And also this item, 93
cents, 21st May? A. Yes, sir. Q. At the time you paid 128
the $3 and took that receipt, were these two items written
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on the bill? A. I presume not. Q. Can you tell when
these two last items were paid? A. May 7th. Q. I understood you to say that the dates referred to the time when
the items were paid. ? A. Yes, sir.
Testimony was then closed.

Defendant's counsel renewed motion to dismiss complaint.
Motion denied, and defendant excepted.
The Counsel for defendant then requested the judge to
129 charge the jury, as follows:
FIRST. That if the plaintiff be entitled to damages, she can
only recover a fair compensation for the injury she has sustained, and she cannot recover for medical attendance or
medicines, if the jury believe the defendant bas paid for
them ; and, at all events, his payments of these matters is to
be considered in mitigation of any damages she would
otherwise be entitled to recover.
SECOND. That plaintiff cannot recover for the value of
her time or services w bile she was disabled by the injury,
130 because such services belonged, in law, to her husband.
THIRD. That plaintiff cannot recover anything beyond
the actual damages sustained, and can recover nothing by
way of exemplary, or punitive, or vindictive damages, because there is no evidence of ill-will on the part of the defendant.
FOURTH. That, in order to maintain this action, the
plaintiff must prove, and the burden of proof is on her to
establish:
1st. Negligence of defendant, which caused the in131jury.
2d. Absence of negligence on her part, which caused the
injury.
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3d. Absence of negligence on her part, which concurred
with negligence of defendant in causing or contributing to
the injury.
FIFTH. That if the injury were the result of inevitable
accident, and the defendant could not, by the exercise of
reasonable care and caution, have avoided the injury, the
plaintiff cannot recover.

That although the defendant was guilty of negli- 132
gence, which caused the injury, yet, if the plaintiff f~iled
to exercise the care and caution of a prudent person in
avoiding the injury, she cannot recover.
SIXTH.

SEVENTH. That if the injury complained of were the
result of co-operative negligence of both plaintiff and defendant, the plaintiff cannot recover.

EIGHTH. That unless the plaintiff were wholly free from
neglect or fault, and exercised all the care and caution a
prudent man would have exercised (under the same circumstances) to have avoided the injury complained of, she 133
cannot recover.
NINTH. That although the plaintiff had a right to cross
the street b_y walking over tbe cross-walk, she bad no right
to stand on the cross-walk, in the middle of the street,
waiting for a car to pass ; and if she did so stand, and the
accident happened while she was so standing, then she herself took the risk of being there, and by her own negligence co-operated in producing the injury, and she cannot
recover.
TENTH. 'l'hat if tbe injury sustained by the plaintiff was 134
the result of an inevitable accident, which no care or caution on the part of the plaintiff could have prevented, then
the plaintiff cannot recover.

ELEVENTH.

That if the accident was, to any extent,
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caused by the neg11gence or want of proper care and caution on the part of the p1ainLiff, she cannot recover, although
the defendant was much more to blame tban herself.
TWELFTH. That unless the accident happened exclusively from the fault of the defendant, the plaintiff cannot
135 recover.
THIRTEENTH. That if the evidence as to which party
was in fault is balanced, tbe plaintiff cannot recover, becau~e there must be a clear preponderance of proof in
plaintiff's favor, to establish she was entirely free from
fault, to entitle her to recover.
FoURTEE?-.'"TH. 'l'hat "negligence," in this case, means
absence or want of that care, caution and vigilance, usually
exercised by prudent men under similar circumstances.
FIFTEENTH. '.!'hat, under the circumstances of this case,
-136 the plaintiff was bound to exercise more care and caution
in crossing the street, at the time of the accident, than in
the day time, or than if the evening had been less dark, or
than if there had been a street lamp near at band, or than
if the streets were not slippery, or than if one or more rail
cars were not on the same cross-walk, and that at all events,
on crossing the street, the plaintiff was bound to exercise
more care and caution while upon the cross-walk (in looking out for collisions with the intervening obstacles) than
if she were walking upon the side-walk.
137

SIXTEENTH. That if the accident had happened while
the plaintiff was standing on the cross walk, in the middle
of the street, and she was struck and injured by defendant's
wagon or horse, without his knowleclge or wilful concurrence, she cannot recover.
SEVENTEENTH. That if the plaintiff might have seen the
defendant's horse and wagon before the same struck her,
she herself failed to exercise due caution,. either in not
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seeing them or in not getting out of the way (by retreating
to the side-walk) if she did see them ; and if she might
have so seen them, and did not see them, she was herself 188
wanting in care and caution in not looking out in the direction the h orse and wagon were coming.
Mr. Mathews then summed up for the defendant, and
Mr. vYilliams for the plaintiff, whereupon the Court proceeded to charge the jury as follows :
MILLER,

J.

Gentlemen: The defendant's counsel has submitted a
number of propositions in this case to me, the most of
which I think arc sound,.and, so far as they are not covered
by the remarks I shall submit to yon, I will dispose of them 139
hereafter, if be deems it proper to call my attention to
them.
The plaintiff claims to recover damliges here against the
defendant, for carelessness and negligence in driving his
carriage against her, by means of which she was. knocked
d~wn and seriously injured. In order to maintain an action of
this charactEJr, it must be made out to the satisfaction of the
jury that the defendant is guilt_y of negligence and carelessness, and it must be also made to appear that the plaintiff is free from any negligence which contributed to the 140
i njury . The first question for you to consider is whether
it is established, by the testimony in this case, that the
defendant was guilty of negligence. In arriving at a conclusion in regard to it, you are to take into consideration
the position of the parties at the time, the location of the
occurrence, and all surrounding circumstances which may
tend to throw light upon the subject. Y ou must consider
the fact, gentlemen, that the· accident occurred upon a public street, in a great thoroughfare, where trains and mil road
cars were passing and re-passing all the time, and you must 141
consider all the other circumstances which attended the
transaction.
The plaintiff c1aims that the defendant
was guilty of negligence, and her counsel introduces witnesses to show, in the first place, that the p1aintiff was
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knocked down at this time, claiming from that circumstance, prima facie, that negligence is shown. It also appears from the evidence of one witness, on the part of the
plaintiff, that the defendant was driving his team along
there at this time, in the evening, for it must have been
142 after dark, at the rate of seven or eight miles an hour.
The defendant claims that he was not driving at this rapid
rate, but that he was driving a lame horse, and driving him
slowly. It is an important question for your consideration in
this case how fast the defendant was driving at this time. If
the defendant was driving rapidly and at an improper rate
of speed, then it is a circumstance which tends to show
that he was guilty of negligence. If, gentlemen, after a
careful investigatio11 of the evidence in this case, you arrive
at the conclusion that the defendant was guilty of negli143 gence, then the next question arises, whether the plaintiff
herself wa.s guilty of negligence. If she was, then of course
she cannot recover. In view of this aspect of the case, you
must look at the circumstances under which she was placed.
You must consider the fact, whether the position which she
occupied at that time was such a position as indicates that
she was guilty of negligence. It appears that she was attempting to cross this street, that she arrived at a position
in tho street where she was obstructed by the passage of a
oar, that she remained there, as she says, but a short time,
, 144 that while in that position, the defendant drove along with
his team, ran against her, and knocked her down and ran
over her, as she says, once, and then backed over her again,
injuriug her severely. W as it negligence on her part to
occupy this position? Had she a right to be there 7 ,V'.IS
it not such a position as she was entitleci to flssume under
the circumstances of the case, instead of going back to the
pavement and waiting until the car passed? You must
determine this, gentlemen, from the evidence before you.
It might be the case, perhaps, in some circumstances, that
145 such a position would be an improper one; and again, under
other circumstance,1, it would be a safe and proper one, and
one which a party had the right to take without being
guilty of any sort of negligence.
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In reference to the position to be assumed under such circumstances, the general rule is that the party must act with
O!~ary
_?,nd_ prudence, , and it is for you to say,
whether this plaintiff, at this time, in occupying the position
which she did occupy, acted with such care and prudence?
Was she guilty of negligence? If she was, in the second
place, whether that negligence contributed to produce the 146
injury which ensued? If she was guilty of negligence,
and if that negligence occasioned the injury, then, gentlemen, as I have said before, she cannot recover. If, however, you come t.o the conclusion that the defendant himself
was guilty of carelessness and negligence on his part in
driving his ~earn, and that plaintiff herself was not guilty
of any negligence which contributed to the injury, then,
gentlemen, the next question to be determined is, what
damages shall be awarded to the plaintiff for this injury;
she should be remunerated full_y and entirely for all the 147
damages which
has sustained, for all the loss of tim_!l / f'n.~
which"stre 1has i ~ , for all the money she bas expended,
for all the pain and suffering which she has endured, and
for all the consequences whicl1 may result by reason of this
injury in the future. You have a right to take All the facts
and circumstances into consideration. It appears in this
case, so far as the bill for medical attendance is concerned,
that that bas been paid for by the defendant, and, of.course,
you should make no allowance upon that account; but, the
other circumstances to which I have adverted, are to be
taken into consideration upon this question of damages. It 148
would seem from the circumstances of the case that this was
not a wilful act on the part of the defendant, for it appears
that after the occurrence he did all he could to provide
medical attendance for her, and to see that she was properly
cared for. You must, in awarding damages, allow such
reasonable amount as will fully indemnify the plaintiff, and
make her good for all the loss she has incurred, all the pain
and suffering she bas endured, and, indeed, for all the con.
sequences which may follow the accident; but you should 149
do this as fair, reasonable, and honest men, without sympathy and without prejudice, and with a simple desire upon
6
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your part to give such an amount as you think under the
circumstances would be just and right.
Defendant's counsel again requested the Court to charge
the jury as follows:
FIRST. 'rhat although the plaintiff had a right tq cross
1
the street by walking over the cross-walk, she had no right
to stand on the cross-walk, in the middle of the street,
150 .;;iting for a'car to yass ( and if she di<l so stand, and the
accident happened while she was there standing, then she
herself must take the risk of being there, and by her own
negligence she co-operated in producing the injury, and she
cannot recover.
MILLER, J. I decline to charge it in that form.. It is for
the jury to sa_y whether it was negligence for her to stan l
there. If they should come to the conclusion that it was
n~gligcnce for her to stand there, and that negligence contributed to the accident, then she is not entitled to recover.

J
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(Defendant excepts to refusal of the Court to charge as
requested.)
SECOND. TbaL if tbe plaintiff might have seen the defend•
ant's horse and wagon before they struck her, she herself
failed to exercise due caution, either in not seeing them, or
in not getting out of the way by retreating to the sidewalk,
if she did see them ; and if she might have seen them, then
she herself was wanting in care and caution in not looking
out in the direction tJ.e horse and wagon were coming.

MILLER, J. I charge the jury, that it is for them.to say,
152 whether_she exerted due caution in not seeing them.

The defendant excepts to the refusal of the Court to
charge as requested.
THIRD.

Defendant also requests the Court to charge the
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jury, that the plaintiff cannot recover for the value of her
time and services while she was disabled; s ~ services an<L, /
time belong in law to the husband.

J,r (&-k

(Refused, and defendant excepts.)
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The jury returned a verdict for the plaintiff for $1,000.
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Defendant granted thirty days to make a case and excep158
tions as follows :

SUPREME COUR'l'.

1

MARY ANN BROOKS,

vs.
ADOLPHUS ScHWERIN.

- -- - -- - - - ------

I
I
j

The defendant has t hirty days' time to make a case and
exceptions, and all proceedings of plaintiff are in the mean•
time stayed.
NEW YORK, June 21st, 1867.

(Signed),

THEODORE MILLER,

Justice of Supreme Oourt.

The above is the case and exceptions made by the defendant.
NEW YORK, July 20th, 1867.
(Signed),
ALBl!:RT MATHEWS,

Defendant's Attorney.
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